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I.

INTRODUCTION

The clergy and their churches are being sued in increasing numbers and
for a variety of reasons.' Much of the litigation is prompted by sexual abuse
by the clergy. Plaintiffs are hampered by inappropriate causes of action
because of the unique status of the clergy. This article explores the viability
of a claim of clergy sexual malpractice, thus obviating the unsuitable and
rejected tort of clergy malpractice.
Clergy sexual abuse, for the sake of this article, is defined as sexual
contact prohibited by a professional association or state statute. It is an
abuse of fiduciary duty that vitiates consent. Most often women, children,
and young men are the victims. Because men predominantly commit sexual

* J.D., 1993, Widener University School of Law; M. Div., 1978, Princeton Theological
Seminary; B.A., 1975, Susquehanna University.
1. Robert W. McMenamin, Clergy Malpractice,91 CASE & COM. 3, 3 (1985) (outlining
"[c]hild abuse, embezzlement, inadequate teaching, paternity, and improper counseling").
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abuse, especially against children,2 the word clergymen is intentionally used
to connote only clergy who are male.
II.

SIZE OF THE PROBLEM

A study conducted at the Graduate Theological Union - Berkeley
reported that one in every four clergymen has had some form of sexual
contact with a parishioner and one out of ten has had an affair. This
accounts somewhat for the outpouring, or "epidemic" as one legal observer
has called it,4 of lawsuits against clergymen and their churches.' Other
causes include the falling esteem of the clergy, which has created a social
climate conducive to the reporting of sexual abuse,6 and media attention
given to certain cases. Two such events are the church cover-up and
subsequent settlement in the Rev. Thomas Adamson affair in which a
Minnesota priest abused young men in five communities7 and the admission
of two decades of sexual 8abuse practiced against boys at St. Anthony's
Seminary in Santa Barbara.
Under the theory of negligent supervision, churches by the hundreds have
been sued for the sexual molestation of minors. 9 As late as 1974, researchers thought that child sexual abuse was infrequent."0 However, from 1976
to 1982, the American Humane Association noted more than an elevenfold
increase in reported cases," In 1990, there were 1.7 million reported
instances of child abuse, including sexual and other forms of physical
abuse.' 2 In 1991, the total number of child abuse and neglect cases was 2.5
million. 3 Determining the extent of child abuse is difficult because most
victims of sexual abuse do not come forward, and sexual offenders most

2. DAVID FINKELHOR, CHILD SEXUAL ABUSE 150 (1984).
3. How Common Is Pastoral Indiscretion?, 1989 LEADERSHIP 12. See generally F.
BRUNI & E. BURKETr, A GOSPEL OF SHAME (1993) (discussing sexual misconduct in the
Roman Catholic Church); Black Collar Crimes, 10 FREETHOUGHT TODAY, Jan.-Feb. 1991, at
16-23 (listing clergy sex crimes reported in the media).
4.

ROBERT W. MCMENAMIN, CLERGY MALPRACTICE 5 (1986).

5. McMenamin, supra note 1,at 3.
6. Id.
7. Jason Berry, Lead Us Not into Temptation, SAINT PAUL PIONEER PRESS, Sept. 27,
1992, § F, at IA.
8. Jeff Wilson, Priest Says Priests Sexually Abused Boys, PHILA. INQUIRER, Dec. 1,
1993, at A2.
9. RICHARD R. HAMMAR, PASTOR, CHURCH, AND LAW 614 (2d ed. 1991).
10. FINKELHOR, supra note 2, at 1.
11. Id.
12. Michael Hinds, Law's Weaknesses, CHI. TRIB., Nov. 2, 1992, at 11 (Womanews).
13. Misti Snow, "Scared Silent" Takes an Unflinching Look at Abuse of Children, STAR
TRIB., Sept. 3, 1992, at IE.
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likely have perpetrated offenses that have never been brought to light. 4
Facing up to the issue of sexual misconduct and issuing standards for its
prevention, the Presbyterian Church (USA) commented, "The incidence of
reported cases is sobering. Some presbyteries have multiple cases pending.""5 Despite the proliferation of suits, it is difficult to locate published
reports. Regarding sexual abuse committed by professionals in general, Ann
Britton states, "Many of these suits are being settled out of court or resolved
at the trial level and never become published decisions. Sometimes, the
media reports suits being filed for which there is no subsequent information,
and some incidents do not result in litigation at all."' 6
III.

WESTERN RELIGION AND THE HISTORY OF
SEXUAL ABUSE BY THE CLERGY

Because misogyny has been and, in large measure, remains an integral
part of much of the theology and practice of western religion, sexual abuse
by the clergy differs from that committed by other professionals. Physicians,
lawyers, and engineers, for example, may practice sexual harassment and
perhaps, even engage in sexual abuse in equal or greater measure than the
clergy, but this wrongdoing is not integral to their history. The history of
religion needs to be reviewed in order to highlight the unique position of the
male cleric in relation to women and children who worship a god they call
Father. This status heightens the impact of sexual abuse upon its victims and
consequently, elevates the fiduciary duty of clergymen.
The three main religions of the West, that is, Judaism, Islam, and
Christianity, all claim a common heritage in Abraham, who was bom in a
Sumeriam city in present-day Iraq and migrated with his family to Palestine.
Each of these religions reflects, to a greater or lesser extent, the culture of the
Middle East. This culture manifests itself, most particularly, in a theology
modeled after a patriarch. It is hard to imagine the absolute powers held by
Middle Eastern males in ancient times. The lives of the patriarch's
dependents lay entirely in his hands, as possessions. 7 He was free to use

14. A. Nicholas Groth & F. Oliveri, Understanding Sexual Offense Behavior and
DifferentiatingAmong Sexual Abusers, in 2 VULNERABLE POPULATIONS: EVALUATION AND
TREATMENT OF SEXUAL ABUSE OF CHILDREN, ADULT SURVIVORS, AND THE MENTALLY

RETARDED 104 (Suzanne M. Sgroi ed., 1988-89) [hereinafter 2 VULNERABLE POPULATIONS].
15. PRESBYTERIAN CHURCH (USA), 203 GENERAL ASSEMBLY MINUTES 79 (Louisville,

KY 1991).
16. Ann H. Britton, Sexual Abuse in the ProfessionalRelationship, I I HAMLINE L. REV.
247, 250 (1988); see also MCMENAMIN, supra note 4, at 96.

17. Exodus 20:17.
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and to end any life as he saw fit.18 It would be unquestioned that Abraham
was at liberty to sacrifice his son, 9 that Lot would prefer that a mob rape
his daughters rather than harm his male guests, 20 or that a father would
think of sacrificing his daughter to achieve a military victory.2 1 A god22
fearing man could put up his family as security or sell them into slavery.
An allegedly wise man might have as many as a thousand wives and
concubines, even inheriting one from his father, 23 and yet commit no sin,
provided that none of these women worshipped the wrong divinity.24 Even
if a woman worshipped rightly, a husband could nullify her religious
5
2

vows.

In the inspired text known to Christianity as the Old Testament, a book
to which all Western clergy owe an allegiance of some sort,26 the first
woman encountered is depicted as a vehicle of temptation and immediately
placed in submission to the male. 27 According to the Bible, God himself
sets a woman's worth at three-fifths that of a man.28 A female between the
ages of five and twenty years is worth half of a male of the same age and
two-fifths of an adult male. 29 A female between the ages of one month and
five years is worth three-fifths of a male of the same age and one-twentieth
of an adult male.30
From first being viewed just as inferior, there later "emerged in Judaism
an overt contempt of the female sex."31 Women were silenced in their
public discourse with men, and the veil was introduced.3 2 In this context,
the positive treatment accorded women by Jesus of Nazareth is surprising and
exemplary.33 The Pauline epistles, written after the death of Christ, largely

18.

RAPHAEL PATAI, SEX AND FAMILY IN THE BIBLE AND THE MIDDLE EAST 128

(1959);

see also PAUL K. JEWETT, MAN AS A MALE AND FEMALE: A STUDY IN SEXUAL RELATIONS

86-94 (1975).
19. Genesis 22:1-17.
20. Genesis 19:4-11.
21. Judges 11:29-40.
22. 2 Kings 4:1; Exodus 21:7; Isaiah 50:1.
23. 1 Kings 1:4; 2:12-17.
24. 1 Kings 11:3-4.
25. Numbers 30:4-17.
26. The exact nature of that allegiance isa matter of intense debate.
27. Genesis 5:5-24. Interestingly, in this most ancient of the two creation stories in the
Bible, there is perhaps a trace of the earlier matrilineal patterning of society reflected in verse
24 - "That is why a man leaves his father and his mother and clings to his wife." Id. In
a patriarchy, of course, it would be the wife who leaves her family and clings to her husband.
28. Leviticus 27:1-7.
29. Id.
30. Id.
31. JEWETT, supra note 18, at 91.
32. Id.at 92
33. See, e.g., John 4:7 (teaching women); Matthew 15:21-28 (speaking with women),
Mark 56:25-34 (admitting that he had been touched by a women ritually unclean).
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reaffirmed, with several notable exceptions, the subordinate place of
women.34 The newly emergent Jewish sect followed this lead. By the
second century, it was a part of the regular Jewish liturgy that a man should
thank God that he had not been created a woman.35 By the fourth century,
men and women were no longer allowed to worship together.3 6 This
remains true today in various Judaic communities and is almost entirely so
in Islamic culture.37 Indeed, in many parts of the Islamic world, "women
are ... for all practical purposes invisible. 38
The Mohammedan treatment of women, in general, was not very
different from that of the Jews or Christians. The Koran, as revealed to the
Prophet Mohammed in the sixth century, states that "[m]en have authority
over women because Allah has made the one superior to the other, and
because they spend their wealth to maintain them. Good women are
obedient. 39 Reemergent Islamic fundamentalism in northern Africa, the
Gulf States, the Near and Far East, and parts of Asia has set-back the legal
emancipation of women considerably. In May 1993, Afghanistan adopted an
Islamic dress code for women in Afghanistan.4 °
Neither Judaism nor Christianity afforded children any protection from
sexual abuse. In the Talmud, intercourse with a female child three years of
age or younger was void and not considered rape. 41 A child of three years
and one day old, however, could be betrothed to a man provided he
penetrated her.42 The famous Talmudist, Moses Maimonides, reaffirmed
this holding in the twelfth century. 43 The Christian church gave female
children even less protection, ruling that intercourse with a female below the
age of seven was void. For example, this allowed the man to marry the
girl's mother without offending any Scriptural prohibitions against incest.'
In the sixth century, Pope Gregory I liberalized the law by declaring that
copulation with or without consent could overcome any age impediment in
a child. 45 Because there was no specific injunction against father/daughter
incest in the Scriptures, it was not forbidden. Indeed, in the fifteenth century,

34. See, e.g., 1 Corinthians 11:1-16; Colossians 3:18.
35. JEWETT, supra note 18, at 93.
36. Id. at 90.
37. M. Rasjidi, Unity andDiversity in Islam, in ISLAM - THE STRAIGHT PATH 403, 420
(Kenneth W. Morgan ed., 1958).
38. Michael Gilsenan, RECOGNIZING ISLAM 172 (1982).
39. Surah 4:34.
40. See generally AMNESTY INT'L, Afghanistan, in 1993 REPORT ON HUMAN RIGHTS
AROUND THE WORLD (1993).
41. FLORENCE RUSH, THE BEST KEPT SECRET: SEXUAL ABUSE OF CHILDREN 17 (1980).

42.
43.
44.
45.

Id.
Id. at 18.
Id. at 84.
Id. at 32 (citation omitted).
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Pope Alexander VI publicly announced that he was the father of his
daughter's children.46
Eminent early Christian theologians were faithful to the oppressive
traditions of their patriarchal roots. The Christian apologist Tertullian (A.D.
155-222), for example, depicted women as temptresses by nature.47 Origen
(A.D. 185-254), representative of the view of the Greek Fathers, wrote, "God
does not stoop to look upon what is feminine" while the neoplatonist
Augustine (A.D. 354-430) insisted that, "[f]lesh [the human tendency toward
evil] stands for the woman. 4 8 It was Augustine's opinion that women were
not even made in God's image. 9 Thomas Aquinas (A.D. 1225-1274), the
influential medieval theologian, baptized in Aristotle, suggested that "woman
is naturally subject to man, because in man the discernment of reason
predominates."50
The Protestant Reformation of the sixteenth century did little to change
the theological status of women. 5' John Calvin, for example, reaffirmed the
Pauline teaching that a woman should refrain from speaking in church52 and
yield obedience to her husband. 53 John Wesley, the founder of Methodism,
held an authoritarian view of matrimony, which was entirely traditional. 4
The pioneers of the Social Gospel in the late 1800s and first two decades of
the twentieth century placed women on the high, but ultimately dehumanizing, pillar of the Victorian family. 55 The Social Gospel theologian Walter
Rauschenbusch abhorred feminism because it was potentially destructive to
the family and society.5 6 A woman too weak and too pure for the marketplace, figured no more prominently in the tectonics of salvation than the
temptresses of the preceding centuries.
By the twentieth century, Western culture had progressed significantly in
its treatment of women, but most of the famous Protestant theologians of the

46. Id. at 136 n.17.
47. JEWETT, supra note 18, at 154-56.
48. ANDREW M. GREELEY & MARY G. DURKIN,How TO SAVE THE CATHOLIC CHURCH

135 (1984).
49. MARY DALY, BEYOND GOD THE FATHER 3, 203 (1973).
50. THOMAS AQUINAS, SUMMA THEOLOGICA, PRIMA SECUNDAE: QUAESTIO XCII 1

(Robert J. Henle trans. & ed., 1993).

51. DALY, supra note 49, at 3; JEWETT, supra note 18, at 66.
52. JEAN CALVIN, COMMENTARIES ON THE EPISTLES OF PAUL TO THE GALATIANS AND
EPHESiANS 231 (David W. Torrance & Thomas F. Torrance eds. & T.H.L. Parker trans.,
1965).
53. Id. at 317.
54. STANLEY AYLING, JOHN WESLEY 218 (1979).
55. JANET F. FISHBURN, THE FATHERHOOD OF GOD AND THE VICTORIAN FAMILY 24-28
(1981).
56. Id. at 124.
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1940s and 1950s continued to deny women's equality on a functional if not
ontological level.57 Although mainline Protestant churches have made
significant strides in working toward inclusivity and equality, the more
numerous conservative churches remain male-centered, even as they grow in
popularity. Clearly, Protestant America remains fertile ground for patriarchal
religion.
What Pope Leo XIII had declared in 1880,58 Pope Pious XII reaffirmed
in 1932, that is, that "[t]he husband is the chief of the family and the head
of the wife.' 59 Andrew Greeley writes, "The clerical hatred for women...
was integral to seminary training well into the middle of the twentieth
century., 60 Catholic America has fared no better than Protestant America.
The present Pope, John Paul II, opposes equal offices for women in the
Catholic church. Even the worldwide Anglican community is deeply divided
on the issue.61
The place of Mary in Catholic theology might appear to indicate a strain
of thought empowering woman. But, like the Victorian woman who was
placed on a pedestal, she is thereby dehumanized. For the Madonna is not
herself divine, and she is devoid of any powers of her own. Catholic
contemplative Thomas Merton wrote, "Catholics treat the Blessed Virgin...
as if she had some glory, some power, some majesty of her own that placed
her on a level with Christ Himself.... [They] forget[] that Mary's chief
glory is her nothingness. 62 Mary's unique role in the plan of salvation is
to acquiesce, to be "come upon," "overshadowed" by the Spirit of the Lord,
and to conceive a son (Luke 1:34-38). In less than charitable circles, this is
63
viewed as nothing more than the classic patriarchal rape-incest myth.
Even in academia, women theologians are viewed with suspicion.
Having been asked to write a foreword to a book of theology in 1975,
Virginia Mollenkott commented, "[I]t is almost unheard of to ask a woman
to write the Foreword to a theological treatise, for fear of rendering suspect
the seriousness and profundity of the work .. ."64 Female professors of
systematic or historical theology are few.
In religion, sexual denigration is not only something from the past but a

57. JEWETr, supra note 18, at 69-82.
58. LEO XIII, Arcanum Divinae Sapientiae,in 2 THE PAPAL ENCYCLICALS 32, 33 (C. Ihm
ed., 1981) (1880).
59. Pious X1, Casti Connubii, in 2 THE PAPAL ENCYCLICALS 391, 395 (C. Ibm ed., 1981)
(1930).
60. GREELEY & DURKIN, supra note 48, at 135.
61. Richard N. Ostling, The Second Reformation, TIME, Nov. 23, 1992, at 52.

62.

THOMAS MERTON, NEW SEEDS OF CONTEMPLATION

(1949).
63. PHYLLIS CHESTER, WOMEN AND MADNESS 24 (1972).
64. JEWETT, supra note 18, at 7 (citation omitted).

170 (New Directions 1972)
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living tradition. Clergy malpractice specialist Robert McMenamin should not
have been surprised to hear the defenses of five fundamentalist ministers in
Washington state who were being tried for sexual abuse and incest. "In
some instances conduct is attempted to be justified on the grounds that one's
wife and children are chattels and that supposedly the Bible authorizes such
65
conduct.,
Ironically, women once occupied a far different position in earlier
cultures, in which the normative face of God was often female.' "[N]o cult
9,67 "Historiof a male divinity is discoverable in Neolithic archeology ....
cally, the change is from matrilinear and matriarchal society to one that is
patrilinear and patriarchal. 68 Patriarchal monotheism was not introduced
until the fourteenth century B.C. by the Pharaoh Ikhnaton, who worshipped
Aton, the sun god.69 Although if Ikhnaton was actually a henotheist, as
some suspect, it is Judaism that should be credited with the introduction of
monotheism. 70 As is evidenced throughout the Law and the Prophets, this
was only accomplished with a struggle. The introduction of a monotheistic
male divinity eventually led to the near extinction of the ancient nature cults
and their female divinities in the West. With the advent of Christianity,
paganism either went underground7 1 or was absorbed wholesale, as was the
case in Ireland.72
In Ireland, Dagda became God the Father, Lug became Jesus, and
Brigid became the Blessed Mother .... The pagan goddess Brigid
(or Bride) was replaced by the Christian Saint Brigid (who was also
identified with Mary to the extent of being called the Mary of the
Gales and assigned the same shrine at Kildare and the same
Pagan customs were baptized and made
responsibilities) ....
Christian.73
For centuries, starting with the authorization of Pope Innocent VIII in
1485,74 the Christian church worked to eradicate remnants of "witchcraft"
by torturing and killing its adherents, most of whom were women.75 One

65.
66.
67.
68.
69.

MCMENAMIN, supra note 4, at 13.
GERTRUDE R. LEVY, THE GATE OF HORN 63 (1946).
Id. at 86.
J. EDGAR BRUNS, GOD AS WOMAN, WOMAN AS GOD 22 (1973).
WILLIAM REESE, DICTIONARY OF PHILOSOPHY AND RELIGION 366 (19 80).

70. Id.
71. ANDREW M. GREELEY, CATHOLIC MYTH 279 (1990).
72. GREELEY & DURKIN, supra note 48, at 44-45.

73. Id.
74. JEWETT, supra note 18, at 157. See generally JOHN A. O'BRIEN, THE INQUISITION
(1973).
75. STEVEN E. OZMENT, THE AGE OF REFORM: 1250-1550, at 207 (1980).
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76
French town executed 400 in one day.

IV.

IMPACT ON THE VICTIM

It is hard to exaggerate the damage done to victims of sexual abuse.
"The toll of suffering [that] such behavior exacts is staggering." 77 As to
sexual abuse of children, Robert Cage, a long-time investigator of sexual
abuse cases, writes that he "view[s] this crime as more devastating than
murder in the sense that the very essence of the child's being, the intricate
feelings of self-worth and self-esteem, are mutilated. 7 8
The incidence of sexual abuse of boys needs more study. It is generally
underreported, and the effect on boys may be greater than supposed because
nearly all the sexual abuse of children is committed by other males. 79 Both
abused girls and abused boys display problems in the areas of body image,
impaired intimacy, depression, and manifestations of self-destruction and
traumatic rage. Boys often bear the extra burdens of confusion about their
gender identity and hypervigilance toward other males.80 One sixteen-yearold boy who was molested for two years by a priest reported having
compulsive sexual contact with women to confirm his heterosexuality.8 To
his dismay, even in the midst of lovemaking, he is haunted by his memory
of the priest. He states, "I'll see him on top of me [and] smell his cologne
and house."82 Unable to maintain his erection, he displaces his anger onto
the woman for her sexual inadequacy. 3
Part of the emotional trauma of sexual abuse by clergy against women
and young people of both sexes is an impaired spirituality. When abused by
a member of the clergy, victims must work through feelings of betrayal,
guilt, and self-loathing. The female victim, already vulnerable to low selfesteem engendered by her religion, usually blames herself, especially if the
act was seemingly consensual. Even when viewing this in retrospect, it does
not occur to the victim that her consent was nullified by the clergyman's
exploitation of the very vulnerability that he was entrusted to protect. Often
the victim is left despairing and alone, without the comfort of her faith,
which otherwise would have sustained her. Her despair is compounded by
her worship of a male God who has branded her a temptress from the start.
76. MICHAEL HARRISON, THE RooTs OF WITCHCRAFT 250 (1974).
77. PRESBYTERIAN CHURCH (USA), supra note 15, at 79.
78. Richard L. Cage, Criminal Investigation of Child Sexual Abuse Cases, in 1
VULNERABLE POPULATIONS 187, 188 (Suzanne M. Sgroi ed., 1988).
79. F. Pescosolido, Sexual Abuse of Boys by Males: Theoretical and Treatment
Implications, in 2 VULNERABLE POPULATIONS, supra note 14, at 85, 87.

80. Id. at 90.
81. Id.
82. Id.

83. Id.at 96.
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Florence Rush's observations on the exploitation of female children by their
fathers" also could apply to the victims of sexual abuse by clergy. She
stated that "a ten-year-old child who is exploited by her father has no
options. If the man who is supposedly 8 her
prime protector is also her
5
seducer and exploiter, where can she go?
Churches, like other institutions, dilute their dispensation of justice with
a measure of self-protection. Looking to protect both the accused and the
alleged victim, the Presbyterian Church (USA) requires "Sexual Misconduct
Response Teams" to be in place in each ecclesiastical jurisdiction. These
teams must consist of at least five members, one of whom must be a "trained
'
insurance professional."86
It is unclear exactly how a "trained insurance
professional" would assist in the nurturing of either party. The Catholic
Bishop of Green Bay, Wisconsin, writing about pedophilic priests, fails to
mention the victims of these crimes, focusing only on potential institutional
liability.
I am worried about legal issues, and I am worried about money, but
in these cases where we receive massive newspaper coverage, I am
more worried about the image of the priesthood .... At this time
we struggle to undo the damage that has been done probably for a
whole generation of people.87
Even though it would be of benefit to society, many professionals show
an unwillingness to confront, much less punish, their colleagues.88 Informants are not rewarded for their efforts, but instead, they are subject to
hostility and social opprobrium. 89 Because collegiality "prevent[s] the use
of adequate regulatory procedures to protect the public, . . . there may be an
intrinsic conflict between the profession's efforts to maintain the solidarity
of its members and its fiduciary relationship with society.' ' 9°
The courts themselves, even after having found there was sexual abuse,
often dispense unequal justice. A survey of cases involving sexual abuse of
women by professionals showed that there is no single sanction given

84. See generally RUSH, supra note 41 (examining the sexual abuse of children).
85. Id. at 8.
86. PRESBYTERIAN CHURCH (USA), supra note 15, § Pol'y & Proc., at In. 361.
87. Adam J. Maida, The Selection, Training,and Removal of Diocesan Clergy, 33 CATH.
LAW. 53, 60 (1990).
88. E. Freidson, Nourishing Professionalism,in ETHICS, TRUST, AND THE PROFESSIONS:
PHILOSOPHICAL AND CULTURAL ASPECTS 193, 198 (Edmund D. Pellegrino et al. eds., 1991)
[hereinafter ETHICS].
89. John H. Kultgen, ETHICS AND PROFESSIONALISM 139 (1988).
90. Freidson, supra note 88, at 199.
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abusers, but that it varies according to their profession. 9' Equally situated
others professional disciplinary action, and
abusers might face tort liability,
92
yet others criminal charges.
The clergy show not only the same tendency to cover up wrongdoing at
the victim's expense but also the same disparate treatment of offenders from
their ranks. In both the ancient and the medieval churches, it was difficult
to charge, much less convict, an offender.93 In sixteenth-century England,

when Reginald Scott wrote that the widespread belief that sleeping women
had been impregnated by demons was, in fact, a cover for sexual crimes of
the clergy, King James had his book burned. 94 In the contemporary church,
sexual abuse has been handled as an internal matter with both the clergy and
laity "agreeing" to hide the truth.95 For example, in Strata v. Patin,96 a
1989 Louisiana case, there is apparent evidence of perjury on the part of the
Diocesan representative regarding knowledge of a priest having impregnated
a married parishioner. 97
Rarely are church courts invoked to punish the wayward. 9

In Canon

Law, the penal process is derailed if a pedophilic priest simply expresses
sorrow and seeks reconciliation.99 Usually, an offending minister or priest
will receive spiritual counsel and be transferred. 1°° In one such instance,
a priest who had raped a woman in one parish was transferred to another
parish where he then raped someone else. 0 1 The church and diocese were
held not liable because they could not have foreseen that the priest would
repeat his behavior. 0 2 In 1992, Chicago's Cardinal Bernardino proposed
a new standard for dealing with pedophilic priests, which states that after
therapy, guilty priests are to be transferred to other kinds of work."
Perhaps more in theory than in practice, individual clergymen always
have been held liable for their intentional torts. However, the religious
organizations that employed them, like other charities, were, and may still be,

91. Britton, supra note 16, at 247, 266.
92. Id. at 263.
93. RUSH, supra note 41, at 36.
94. LYNN MARGULIS & DORIAN SAGAN, MYSTERY DANCE: ON THE EVOLUTION OF
HUMAN SEXUALITY 11 (1991).
95. WILLIAM W. RANKIN, CONFIDENTIALITY AND CLERGY

69, 70 (1990)
96. 545 So. 2d 1180 (La. Ct. App. 1989) (dismissed because the statute of limitations had

run out).
97. Id. at 1185 n.6.
98. MCMENAMIN, supra note 4, at 81.
99. Maida, supra note 87, at 60.
100. McMENAMIN, supra note 4, at 72; see also Facing the Ultimate PriestlySecret, TIME,
June 29, 1992, at 32.
101. Carini v. Beavin, 219 Mass. 117, 122 (1914).
102. Id. at 120.
103. Facing the Ultimate Priestly Secret, supra note 100, at 32.
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immune from tort liability under some circumstances.'O° Beginning with
President & Directors of Georgetown College v. Hughes,0 5 in 1942, many
but not all jurisdictions have rejected charitable immunity either in whole or
in part. The original policy considerations have been overridden by the
recognition that it is incongruous that a charity should be exempted from
exercising the less-than-rigorous reasonable standard of care required of
everyone else.
Even though they might escape liability under charitable immunity or for
lack of foreseeability or because the statute of limitations has run,106
churches pay a price. The public, after all, expects those who serve in
positions of ethical leadership to be moral. When a religious organization
evades responsibility by using a legal escape-hatch, it gives up its only stockin-trade, namely its moral authority. For example, in New Jersey, a
Franciscan brother abused an eleven-year-old boy throughout the summer at
a boy's camp and later at the parish school. 1°7 After undergoing psychiatric and medical care, the boy committed suicide. Despite the fact that the
Archdiocese knew of the Franciscan's penchant for homosexual pedophilia
before assigning him,' an action against the Archdiocese of Newark for
negligent hiring was dismissed under the New Jersey Charitable Immunity
Act because the boy had been a "beneficiary" of the organization.' 0 9 The
fundamental injustice of the verdict did not go unnoticed by the court."0
The penultimate paragraph of the opinion concedes that "[o]thers must
reconcile the issues of moral responsibility."'' . The church had won the
legal and pecuniary battles but lost the moral one.
The public resents such outcomes, even when the churches are otherwise
esteemed. During the Middle Ages, the sexual crimes of monks and priests,
which were committed with complete immunity before the law, aroused deep
antagonism,1 2 despite the fact that the Christian church was then at its
cultural zenith. This anger was a causative factor in the turbulence of the

104. As applied to charities, respondeat superior was believed to be inappropriate.
PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS

W.

§ 133, at 1070 (5th ed.

1984). It was considered a misappropriation of funds to use charitable gifts to pay tort claims.
Id. Persons accepting assistance from a charity were regarded as having implicitly waived any
right of action. Id.
105. 130 F.2d 810 (D.C. Cir. 1942).
106. Laurie Goodstein, Woman's Anger Reaches Beyond Amorous Priest, WASH. POST,
May 31, 1993, at Al.
107. Schultz v. Roman Catholic Archdiocese of Newark, 472 A.2d 531, 532 (1984).
108. Id. at 539.
109. Id. at 541.
110. Id. at 539 ("Perhaps the time has come for the Legislature to consider again the scope
of the law.").
111.Id.
112. HENRY C. LEA, THE INQUISITION OF THE MIDDLE AGES 14, 15 (1961).
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Renaissance and the Reformation that followed.

V.

CLERGY AS PROFESSIONALS

If clergy sexual malpractice is to be recognized as a tort, a standard of
care must be determined. Clergy consider themselves to be professionals.
They believe their skills are unique, imposing a duty of care different from
that of the ordinary person." 4 As others have written, in order for malpractice to exist, there must be a unique skill involved and there must be no
viable remedy for the one harmed by a person using that skill." 5 What
does a cleric do that is unique? Robert Sokolowski suggests the following:
The believer comes [to] the cleric for help in determining how to
live. In the clerical profession we seem to find the fiduciary
relationship par excellence, and it may well be that the profession of
divinity establishes a kind of field of force that emphasize[s]
analogous relationships in the other professions." 6
Sokolowski may be right that the cleric sets the standard for the fiduciary
duty in every profession. As he states, the word profession has religious
roots." 7 Nevertheless, in what sense does this make the ministry unique?
Is not every profession fiduciary? And does not every professional teach
others how to live within the compass of his or her expertise?
Self-definition has long been a problem with the mainstream clergy.
Today, the responsibilities of the parish cleric are so varied that few can
compose a satisfactory job description. The many activities in which the
clergy are engaged, for example, counselor, youth worker, public speaker,
community organizer, officiant, visitor of the sick and shut-in, writer,
fundraiser, administrator, and teacher, keep the cleric more than busy. But
all of these tasks can be performed as well by other members of the
congregation. Indeed, any given parish will contain lay specialists in every
one of these areas. What, if anything then, is the clerics area of specialty
such that he should be called a professional? Or is he a general practitioner
of undefined scope? The breadth of the problem can be seen in the manner
in which clergy frequently compensate for this lack of definition. The

113. 6
WILLIAM

DAVID S. SCHAFF, HISTORY OF THE CHRISTIAN CHURCH

R.

73 (1910). See generally

MANCHESTER, A WORLD LIT ONLY BY FIRE (1992).

114. See generally S. English & N. Dibert, Punishing the Preacher, 17 THE BRIEF 9
(1988).
115. Id.
116. Robert Sokolowski, The Fiduciary Relationship and the Nature of Professions, in
ETHICS, supra note 88, at 23, 31-32.
117. Id. at 37.
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collection of additional graduate degrees prominently displayed, the social
use of titles, sermons employing esoterica, the hiring of subordinate staff
members, shelves lined with books, outside writing careers, and the desire for
accolades all betray insecurities common to people of every profession, and
mock the signs of success of more secular occupations, as the clergy. The
typical cleric of a mainline church remains the unfocused generalist.
Accordingly, one of the arguments against clergy malpractice, on the
grounds of sexual abuse or otherwise, is that the clergy are unable to claim
a unique duty of care. "' If there is to be a tort of clergy sexual malpractice, we must look to a definition of the clergy more characteristic of the
nineteenth-century view that still predominates among theologically
conservative clergy. These traditional clergy believe that "they are
responding to a transcendent purpose, which they experience as a 'calling.""'1 9 The problem of self definition is less difficult for the clergy in
these denominations or for groups within a denomination because they find
their primary mission in professing God's presence in several restricted
activities such as preaching, teaching, and celebrating Mass. Other tasks play
only a secondary or supportive role. From their viewpoint clergy are those
who bring God into the lives of their clients. Their definition of the role of
the clergy is not secular but religious, therefore, unique among professions.
One consequence of the unique role of the clergy is the leverage that it
gives them over their parishioners.
Being God's representative, the
clergyperson's instruction encompasses all of life, not just a portion of it as
in other professions. Their counsel even extends to the afterlife. It is an
understatement to say that there is "fundamental asymmetry of power in
favor of the professional" here. 12 ° The Presbyterian Church (USA) ruled
that "[s]exual misconduct is a misuse of authority and power ... [that] takes
advantage of the vulnerability of children and persons who are less powerful
2
to act for their own welfare."' '
VI.

THEORIES OF CIVIL LIABILITY

Actions may be brought against individual clergy under several theories.
The most common are intentional or negligent infliction of emotional
distress, one of several heart-balm remedies, fraud, and breach of fiduciary
duty. Churches also may be charged with negligent hiring or supervision.
Often, however, victims fail to find relief under any of these theories. In

118. English & Dibert, supra note 114, at 9.
119. RANKIN, supra note 95, at 3.
120. Richard Zaner, The Phenomenon of Trust and the Patient-PhysicianRelationship, in
ETHICS, supra note 88, at 45, 53.
121. PRESBYTERIAN CHURCH (USA), supra note 15, § Pol'y & Proc., at In. 361.
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many instances, clergy malpractice is alleged but rejected because precedent,
an adequate theoretical foundation, or constitutional implications are lacking.
A review of these various remedies reveals their inadequacies.
A.

The Intentional or Negligent Infliction of Emotional Distress

The victim, whether a child or an adult, suffers emotional trauma. First,
as previously discussed, is the damage done to the victim's religious
development. Does this satisfy the element of extreme distress or outrageousness needed to be actionable?122
What, after all, is extreme behavior in the sexual arena? Not all societies
have the same strictures concerning sexual behavior. Certain Eskimo tribes,
for example, once permitted sexual contact between adults and children.'
Among traditional Polynesian groups, it was a matter of boasting on the part
of a mother if her unmarried daughter spent the night in the bush with from
ten to twenty lovers. 24 Still, the U.S. Supreme Court has not assumed
cultural relativity in judging behavior. Although the Court is constitutionally
forbidden to adjudicate religious beliefs that are sincerely held,'2 5 it does
restrain certain religious behaviors. Despite being religiously founded, the
Court has forbidden such things as polygamy126 and the wearing of a
yarmulke in the military, 27 and the lower federal courts have successfully2
restricted the sale of bald eagle feathers intended for religious ceremony'
and the distribution of religious literature by students in the public
schools. 129 All fifty states have laws against child sexual abuse, 130 3 and
some retain criminal penalties for certain varieties of sexual behavior.' '
Although sexual misconduct among the clergy is surprisingly common,
it continues to shock the public conscience. But whether the conduct is
122. RESTATEMENT (SECOND) OF TORTS § 46 (1965).
123. S. Thompson, Child Sexual Abuse Redefined: Impact ofModern Culture on the Sexual
Mores of the Yuit Eskimo, in 1 VULNERABLE POPULATIONS 299 (Suzanne M. Sgroi ed., 1988).
124. WILLIAM I. THOMAS, PRIMITIVE BEHAVIOR 263 (1937).
125. United States v. Ballard, 322 U.S. 78, 81 (1944), on remand, 152 F.2d 941 (9th Cir.
1945), cert. granted, 327 U.S. 773 (1946), rev'd, 329 U.S. 187 (1946).
126. Reynolds v. United States, 98 U.S. 145 (1878).
127. Goldman v. Weinberger, 475 U.S. 503 (1986).
128. United States v. Top Sky, 547 F.2d 486 (9th Cir. 1976).
129. Thompson v. Waynesboro Area Sch. Dist., 673 F. Supp. 1379 (M.D. Pa. 1987).
130. Cage, supra note 78, at 187.
131. See, e.g., ALA. CODE. § 13A-6-63-64 (1992) (sodomy, bestiality); ARK. CODE ANN.
§ 5-14-122 (Michie 1987) (sodomy, bestiality, cunnilingus, fellatio); GA. CODE ANN. § 16-6-6
(bestiality), § 16-6-18 (fornication), § 16-6-19 (Michie 1992) (adultery); N.C. GEN. STAT.
§ 14-177 (unmarried fellatio, bestiality, sodomy, cunnilingus), § 14-184 (fornication and
adultery), § 14-186 (1986) (opposite sexes occupying same bedroom at hotel for immoral
purposes, falsely registering as husband and wife); VA. CODE ANN. § 18.2-344 (fornication),
§ 18.2-345 (lewd and lascivious cohabitation), § 18.2-361 (Michie 1988) (bestiality and
sodomy, cunnilingus, fellatio).
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sufficiently outrageous to win damages for the intentional or negligent
infliction of emotional distress remains the province of the jury. As it stands,
"[i]t is very difficult to find a court willing to characterize conduct
conforming to sincerely held religious beliefs as outrageous and beyond the
boundaries of social toleration."' 32 For example, in Meroni v. Holy Spirit
3 3 a church was
Ass 'n for Unification of World Christianity,'
held liable for
the intentional infliction of emotional distress due to evangelistic pressures,
but only because the victim was prone to confusion and depression that
subsequently led him to take his life. 34 A charge of extreme and outrageous conduct was not sustained in a clergy defamation case in Missouri'3 5
because the accusations of theft and child abuse were not sufficiently
extreme, "[h]owever dismal the motives and however censurable the
designs."' 36 On the other hand, the Ohio Supreme Court, having dismissed
a clergy seduction case for the lack of a cause of action, opined that the
cleric and the church would not have been protected by the First Amendment. The court stated, "Indeed we find it difficult to conceive of pastoral
fornication with a parishioner
or communicant as a legitimate religious belief
' 37
or practice in any faith."'
To find liability for the infliction of mental distress there also must be
a severe emotional response to the outrageous conduct.'38 In addition,
depending on the jurisdiction, the claim for the intentional infliction of
mental distress must include an accompanying physical manifestation or
symptom. A claim for the intentional infliction of mental distress may be
premised either upon tortious sexual battery or sexual contact that is criminal.
In Minnesota, the definition of criminal sexual contact includes "criminal
touching," which is the touching of genitals or breasts with the fingers or
39
hand.
B.

Heart-Balm Actions and Loss of Consortium

At common law there were a number of actions, commonly called "heartbalm" that concerned the tortious interference with family relationships.
Many states no longer recognize these torts, but where they remain in

132.
133.
134.
135.
136.
137.
138.
139.

English & Dibert, supra note 114, at 8.
119 A.D.2d 200 (N.Y. App. Div. 1986).
Id. at 204.
Hester v. Barnett, 723 S.W.2d 544 (Mo. Ct. App. 1987).
Id. at 560-61.
Strock v. Pressnell, 527 N.E.2d 1235, 1238 (Ohio 1988).
KEETON ET AL., supra note 104, § 12, at 63.
Minnesota v. Ohrtman, 466 N.W.2d 1, 5 (Minn. Ct. App. 1991).
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force,' they have been successfully used against a cleric by the spouse of
the victim. It should be noted that the trend away from these actions
continues unabated, and it is most likely that they will become increasingly
unavailable.
One of the heart-balm torts is criminal conversation or having sexual
intercourse with a person so as to interfere with the spouse's right to an
exclusive sexual relationship. The emotional corollary to criminal conversation is the tort of alienation of affections from the plaintiff to a third party.
The use of this cause of action is exemplified in Hester v. Barnett, in which
a husband and wife successfully sued a Baptist minister for attempting to
alienate a wife from her husband in the larger context of a defamation
action.4
In states where the heart-balm torts have been abolished, courts are
watchful for anything that looks similar. In an Ohio court, for example, the
plaintiff sued for breach of fiduciary duty after a priest had intercourse with
his wife. 42 The court held that the charge amounted to nothing more than
an action for alienation of affections.' 43
Another common law tort is seduction, which is the cause of action for
having persuaded a chaste woman to have sexual intercourse. The action
might be brought on behalf of a female child, by an unmarried woman, or a
married woman in certain cases. 144 As with the heart-balm actions,
seduction torts have been abolished in many states. 45 For example, a
judge in Virginia dismissed a charge of seduction against a minister, ruling
that "[s]eduction is archaic and a gender-based statute, which is
unconstitutional." 146
Either spouse can recover damages for loss of consortium in jurisdictions
where the tort remains available.147 Often the claim is derivative rather
than an independent cause of action. A California court, rejecting the tort of
clergy malpractice, suggested that had a priest actually injured a wife with
whom he had had sex, the husband then might have a claim for loss of
consortium."' Often, loss of consortium is an adjunct to a claim of

140. J.D. Weinstein, Note, Adultery, Law, and the State: A History, 38 HASTINGS L.J. 195,
223 (1986); see also Fundermann v. Mickelson, 304 N.W.2d 790, 792 (Iowa 1980).
141. Hester, 723 S.W.2d at 555.
142. Strock, 527 N.E.2d at 1236.
143. Id. at 1239-40; see also Handley v. Richards, 518 So. 2d 682 (Ala. 1987); Lund v.
Caple, 675 P.2d 226 (Wash. 1984).
144. Destefano v. Grabian, 729 P.2d 1018, 1021 (1986), rev'd on other grounds, 763 P.2d
275 (Colo. Ct. App. 1988).
145. HAMMAR, supra note 9, at 191.
146. Judge Dismisses Seduction Charge Against Va. Pastor,WASH. POST, June 5, 1993,
at B3.
147. Id.
148. Rodriguez v. Bethlehem Steel Corp., 525 P.2d 669 (1974).
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49
alienation of affections. 1

C. Fraud
Along with the other causes of action, plaintiffs may claim fraud." s
In Commonwealth v. Gregory,' a Methodist minister convinced a woman
and some of her family that he was a medical doctor interested in examining
her artificial leg. 5 2 Because the minister was convicted of indecent assault,
battery, and engaging in the unlicensed practice
of medicine, the woman's
53
misrepresentation.1
his
by
vitiated
consent was
4
Gregory involved fraud in the inducement and not in the factum.'
Had the minister been a physician, the examination would have been
permissible. As it was, the minister misrepresented himself so that the
woman would agree to the examination.'5 5 Had the facts concerned
religion, the situation would have been more complex. It would not be
actionable, for example, for a cleric to tell an adult woman that he was the
agent of the Holy Spirit sent to impregnate virgins, provided he was sincere.
However, if a cleric were to claim that the intercourse was something other
than what it was, for example, that he was performing the Christian act of
baptism and not intercourse, it would be misrepresentation in the inducement
as in Gregory. Suffice it to say, fraudulently induced sex as applied to
religion is fraught with difficulty.
D.

Negligent Hiring and Supervision

Churches are often held liable for the acts of their employees under the
doctrines of negligent hiring and supervision. The first is the failure to
exercise reasonable care in the selection of employees and the second the
failure to supervise them. 5 6 Because both are theories of primary liability,
respondeat superior does not apply. This makes it irrelevant as to whether
the sexual abuse occurred within the scope of employment. 5 7 Nevertheless, if the cleric is found to be innocent, the charge against the church will
fail automatically. 58 Moreover, to be charged with responsibility, a church
must have possessed actual knowledge of the clergy's misconduct and must

149.
150.
151.
152.
153.
154.
155.
156.
157.
158.

Hester, 723 S.W.2d at 555.
Strock, 527 N.E.2d at 1237.
1 A.2d 501 (Pa. Super. Ct. 1938).
Id. at 502.
Id. at 504.
Id. at 504-06.
Id.
HAMMAR, supra note 9, at 614.
Id. at 617.
Strock, 527 N.E.2d at 1244.
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have ignored the situation.'5 9 Knowingly hiring a cleric guilty of previous
misconduct, however, does not impose liability unless there is a foreseeable
and unreasonable risk of injury." ° Extensive counseling, for example,
might reduce the risk to reasonable limits.' 6 ' As a result, most churches
have successfully defended a suit for negligent hiring. 62
E.

Breach of FiduciaryDuty

Clergy sexual abuse has had a profound, negative impact on the selfesteem of those women who find their place in the world based, in part, upon
their religious beliefs. As professionals, the clergy are already in a position
of superior authority; more so, perhaps, in that they represent God. The
relationship is deeply intimate, with a fiduciary responsibility of corresponding enormity. Father Canice Connors of Saint Luke's Institute stated on
national television, "That's what makes it such a terrible thing, because the
priest's position, his dress and everything else, represents power, represents
- even the title, 'Father.' It makes the offense even more abusive, I grant
that.' 63 The female client struggles with a religious ideology that denigrates women, an ideology that would characterize this encounter as between
the divine Man and the demonic Woman. Other professions may be abusive
toward women, but have not raised it to a metaphysical level. Wise social
policy would dictate that there be a special duty placed on the clergy to avoid
exploiting their client's vulnerabilities.
Because of First Amendment considerations, however, the courts have
been hesitant to impose any particular duty on the clergy in this arena. In
most states, counselors, such as psychiatrists, psychologists, psychotherapists,
and marriage and family counselors, must be licensed. The clergy, however,
are generally free from any licensing requirements. 64 California, for
example, specifically exempts clergy from licensure because it would require
the state to choose among a variety of theological positions to judge
professional competence. 65 In Nally v. Grace Community Church of the
Valley,"6 the California Supreme Court ruled that a church counselor had

159. HAMMAR, supra note 9, at 199.
160. Id. at 618; see also Mt. Zion State Bank & Trust v. Central I1l. Ann. Conf. of the
United Methodist Church, 556 N.E.2d 1270 (I11.
Ct. App. 1990) (holding that homosexual
assault upon three minors by clergy was outside the scope of employment and the church was
therefore not vicariously liable).
161. Id.
162. HAMMAR, supra note 9, at 617.
163. Larry King Live 190 (CNN TRANSCRITS #589, June 23, 1992).

164. Id. at 190.
165. Nally v. Grace Community Church of the Valley, 763 P.2d 948, 959-60 (Cal. 1988).
166. Id.
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67
no special duty to a suicidal patient.'
The State of Minnesota, by contrast, considers the clergy to be
psychotherapists and imposes criminal liability upon any who engage in sex
with a client. 68 The intent of the statute is to "protect vulnerable persons
and allow them to reposit trust in those who can help them.' 69 Part of the
crime of sexual abuse in Minnesota is the breach of fiduciary duty.
Similarly, in Louisiana, in Strata v. Patin, 70 a husband brought suit for
alienation of affections after discovering that his wife was having an affair
with a priest. 171 The complaint was changed to a breach of fiduciary
duty/clergy malpractice. 72 The trial court found a fiduciary duty implicit
in marriage counseling.'7 3

F. Equity
Having voluntarily taken a vow to uphold the sexual standards of a
particular denomination, a clergyman could be held liable for not doing so
based on equitable estoppel. 74 A Catholic priest, for example, makes a
constructive promise to a client that he is a Catholic priest in good standing.
He should reasonably expect that his parishioners will rely upon that promise
in the course of pastoral counsel. It would be unjust for the courts not to
enforce that standard upon the priest. In other words, he would be estopped
to deny that, as a Catholic priest, he had promised to be celibate. This was
the standard applied in Destefano v. Grabian7 5 in which a priest had an
affair with the wife of a couple he was counseling. 7 6 In Destefano, a
Colorado statute excluded the clergy from counseling liability. However, the
court found liability based on breach of fiduciary duty, negligent counsel, and
outrageous conduct, arguing that "[t]he [diocesan] brief recognizes and
admits that sexual activity by a priest is fundamentally antithetical to Catholic
doctrine .... [W]hen the alleged wrongdoing of a cleric clearly falls outside
the beliefs and doctrine of his religion, he cannot avail himself of the
protections afforded by the First Amendment.'
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MINN. STAT. ANN. § 609.345 1(h) (West 1990).
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VII.

RESUSCITATING A REJECTED TORT

The unique role of the clergy is to bring God into the lives of their
parishioners. Their positive theological status gives them great power over
the lives of their clients. This power requires an equally great fiduciary duty.
Women are particularly vulnerable to a clergyman because of the negative
theological status imposed on their gender. Children are vulnerable, of
course, because of their minority status and dependency. However, often no
malpractice liability is found because of the unique constitutional status of
the clergy and the insufficiency of available causes of action.
In Lund v. Caple'78 the court was willing to recognize clergy malpractice in a situation in which a counselor was negligent and injured a patient,
resulting in loss of consortium, but was not willing to recognize clergy
malpractice for sexual misconduct. 7 9 Clergy malpractice, in this instance,
seems just another word for the negligence of a person held to the standard
of ordinary care. It adds nothing to current tort law, certainly not a new tort.
The counseling function of the clergy is usually the setting for a
malpractice claim, as it is an activity in which the clergy publicly assume the
fiduciary role. The court in Hester v. Barnett,180 left open the possibility
of liability had the pastor's actual counseling been at fault. 181 Presumably,
sexual contact would constitute faulty counsel, whether or not the cleric
sincerely believed it to be beneficial. As we have seen, both the Destefano
and the Lund courts have found sexual contact to be sufficiently outrageous
so as not to be shielded by the First Amendment. Yet, because of a
perceived conflict with the Constitution, no state has recognized clergy
malpractice as a viable tort."n What exactly are the constitutional requirements?
A.

The ConstitutionalHurdle

The clergy are afforded special protection under the First Amendment
that forbids civil interference in the free exercise of religion. As a result, the
courts will not inquire into the truth or falsity of any religious claim,
provided it is sincerely held. 183 As with any other fundamental right,
however, religious liberty is not absolute and can be overridden by a

675 P.2d 226 (Wash. 1984).
Id. at 230.
723 S.W.2d 544 (Mo. Ct. App. 1987).
Id. at 551.
182. HAMMAR, supra note 9, at 192.
178.
179.
180.
181.

183. United States v. Ballard, 322 U.S. 78, 88 (1944), on remand, 152 F.2d 941 (9th Cir.
1945), cert. granted, 327 U.S. 773 (1946), rev'd, 329 U.S. 187 (1946).
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compelling state interest.'18 Religious observances cannot, for example, be
tortious,8 5 criminal," s or threaten public safety."s7 In sum, there is no
88
restriction as to belief; there is, however, restriction as to behavior,'
including sexual behavior.
Clergy malpractice, it has been said, means that "a court would be
required to determine the correct interpretation of church dogma in order to
determine the applicable standard of care,"' 8'9 and that this would mean
"necessarily passing judgment on the 'correctness' of a particular religious
position." ' This is not necessarily accurate. In Jones v. Wolf,19' the
U.S. Supreme Court ruled that it was permissible for civil courts to use
"neutral principles of law"' 92 to interpret church documents. These may
include principles triggered by the instrument itself, such as a requirement for
majority rule.' 93 On this basis, church documents may be specifically
enforced. 194 For example, a Presbyterian (USA) cleric might be judged as
having breached the standard of care appropriate in sexual matters by an
examination of the Presbyterian ecclesiastical code, which specifically forbids
"contact with the breasts, buttocks, or pubic area. ' '
On that basis, it
becomes a question of fact as to whether a Presbyterian clergyman has
touched a woman's pubic area, and it is not an inquiry into doctrinal matters.
The court would not be inquiring into the rightness of the Presbyterian
position on sexual matters; it would merely require that the clergyman, as a
professional, adhere to the religious standard that he has publicly and
voluntarily assumed.
The difficulty is that there is not always a church instrument for the court
to interpret. The problem is so great that "the judicial system cannot

184. Wisconsin v. Yoder, 406 U.S. 205, 213 (1972).
185. Meroni v. Holy Spirit Ass'n for Unification of World Christianity, 119 A.D.2d 200,
205 (N.Y. App. Div. 1986).
186. Davis v. Beason, 133 U.S. 333, 342 (1890).
187. Cantwell v. Connecticut, 310 U.S. 296, 304 (1940) (holding that states may regulate
time, place, and manner of religious dissemination in the interest of public safety).
188. Id. at 303-04 (Freedom to believe is absolute, freedom to act is not.).
189. English & Dibert, supra note 114, at 10.
190. Id.
191. 443 U.S. 595 (1979).
192. Id. at 603 (Neutral principles of law are completely secular in operation and thus free
the courts from entanglement.).
193. See id. (Church can use specific provisions to specify ownership and control of
property.).
194. See generally Avitzur v. Avitzur, 446 N.E.2d 136 (N.Y. 1983) (Jewish summons to

appear before an ecclesiastical court as part of premarital agreement specifically enforced.).
195. PRESBYTERIAN CHURCH (USA), supra note 15, § Pol'y & Proc., at In.4.
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competently deal with it." 1 6 Courts are often required to choose between
the varying testimony of experts. However, forcing a court to determine an
accepted denominational practice is no more an intrusion into doctrinal
matters than is determining the accepted practice of the reasonably prudent
physician. Both are empirically objective decisions based on the standards
generally employed in the professional community. That there are different
denominations poses no more an intrinsic problem than the fact that there are
differing medical specialties, each with its own healing philosophy and
technique. For example, the Supreme Court of Ohio refused to grant First
Amendment protection to a Lutheran minister's sexual activity with a
counselee.
[I]t is clear that the alleged conduct was nonreligious in motivation
- a bizarre deviation from normal spiritual counseling practice of
ministers in the Lutheran Church. Therefore, since [the minister's]
alleged conduct falls outside the scope of First Amendment protection, he may be197subject to liability for injuries arising from his
tortious conduct.
Presumably, a cleric who was not affiliated with any professional
accrediting association or did not belong to any ecclesiastical body with
recognized standards of sexual behavior and had not violated any statute
would continue to be sheltered by the First Amendment. This is the one
constitutional caveat to any general application of clergy sexual malpractice
for "[i]t is for religious bodies themselves, rather than the courts or
administrative agencies, to define, by their teachings and activities, what their
religion is. '
B.

Clergy Sexual Malpractice

What exists in Destefano is more than the sum of its parts. The opinion
almost delineates the elements of the tort of clergy sexual malpractice.
Clergy sexual malpractice is closest to what the Colorado Supreme Court
called negligent counseling. Clergy sexual malpractice is: (1) a breach of
fiduciary duty unique to practitioners of divinity (2) by outrageous conduct
that (3) causes (4) injury to a client (5) who has relied on the cleric's
obligation or moral conduct, as set forth in element number two.
What constitutes outrageous conduct could be defined by the cleric's

196. Samuel E. Ericsson, Clergyman Malpractice:Ramifications of a New Theory, 16 VAL.
U. L. REV. 163, 163 (1981).
197. Strock, 527 N.E.2d at 1238 (footnote omitted).
198. Holy Spirit Ass'n v. Tax Comm'n, 55 N.Y.2d 512, 527-28 (N.Y. 1982).
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voluntary associations or by state criminal and civil laws. For example, if
a state recognizes a heart-balm action, this may establish the outrageous
behavior. If the clergy association to which the cleric belongs makes
seduction impermissible, although the state does not, this would constitute
outrageous behavior. Violation of criminal statutes, such as abusing a minor,
also would establish outrageousness. Clergy sexual malpractice, then, is
composed of two well-established tort actions: breach of fiduciary duty and
intentional infliction of mental distress. Further melded into this theory of
recovery is equity, with all three parts necessarily being inseparable. None
of these actions alone constitutes clergy sexual malpractice. A claim of
outrageous conduct, for example, will lack force out of context of the special
moral position of a cleric and its implied promise.
The standard of care required for clergy sexual malpractice is objective
because its substantive base comes from either civil or ecclesiastical codes,
or case law. It requires no judgment as to the qualifications or training of
the cleric, only a determination that the defendant is a bona fide representative or employee of a particular church or association. The court would
apply the standards appropriate to the church in question, making no
subjective determination as to what is doctrinally correct. Moreover, the tort
requires more than reasonable care. It assumes a duty appropriate to a cleric
with a fiduciary responsibility and a constructive promise. Finally, the duty
imposed upon the clergy is unique. They alone, in holding themselves out
as representatives of the Divine, are subject to a fiduciary duty that carries
with it a promise not to conduct themselves outrageously, in accordance with
the dictates of their chosen religion.
VIII.

CONCLUSION

New torts come into being when previous theories have been unable to
right a wrong. No state has yet recognized clergy malpractice, but the
reasoning of those who have considered it fails to distinguish between
determining doctrinal issues and requiring adherence to a behavioral standard.
Given the confusion over clergy malpractice and the court's antipathy to any
tort by that name, some plaintiffs are merely circumspect in their complaints,
avoiding the use of the words.' 99 Consequently, the theories that plaintiffs
invoke are an illogical hodgepodge, resulting in unequal justice. There is a
need for this tort as plaintiffs continue to grope for what currently has no
name. Victims feel not only that they have been wronged, but also that
existing tort actions provide inadequate recompense. It is not enough, to say
that what has been done is a breach of a relationship of trust. It is more than
that because it is God's representative whom the victim has trusted.
199. See Hester v. Barnett, 723 S.W.2d 544, 550-53 (Mo. Ct. App. 1987).
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What the clergy uniquely do is represent God. When they so spectacularly fail, the emotional, mental, and spiritual damage they cause is equally
unique. There is an implicit promise of godly behavior and spiritual
leadership on the part of religious leaders. When clergy hold themselves out
as professionals, vowing compliance with the sexual standards of their
voluntary association, and then abuse someone who relies upon this
representation, they should expect to be held accountable. The ecclesiastical
courts themselves are rarely any help; at most they may discipline offenders
but offer no satisfaction to the injured parties.
Summarizing the history of clergy sexual abuse, Florence Rush writes,
"Today, as in the past, spiritual fathers, like other father figures, continue
undisturbed to molest their spiritual daughters." 20°
Media attention,
criminal statutes, and rigorous pursuit of civil liability may well help to curb
sexual abuse by the clergy. The tool needed to obtain that goal on the civil
side is the theory of clergy sexual malpractice.

200. RUSH, supra note 41, at 45.
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